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DEPARTMENT  OF  ENERGY 

Office  of  Leasing  Policy  Development 

[10  CFR  Parts  375  and  376] 

Proposed  Rulemaking  and  Public 
Hearing— Bidding  Systems  for  Outer 
Continental  Shelf;  Oil  and  Gas  Leasing 

agency:  Department  of  Energy. 
action:  Proposed  rule. 

summary:  These  proposed  regulations 
would  establish  three  bidding  systems 
for  utilization  in  Outer  Continental  Shelf 
(OCS)  lease  sales  of  oil  and  gas.  These 
systems  are:  (1)  cash  bonus  bid  with  a 
fixed  royalty;  (2)  royalty  bid  with  a  fixed 
cash  bonus;  and  (3)  cash  bonus  bid  with 
a  sliding  scale  royalty.  These  bidding 
systems  have  been  previously  used  in 
OCS  lease  sales  and  are  three  of  the 
seven  bidding  systems  authorized  by 
section  205  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978. 
The  intended  effect  of  these  regulations 
is  to  enhance  competition  for  oil  and  gas 
leases  on  the  OCS,  provide  a  fair  return 
to  the  Federal  Government  for  its 
resources,  and  develop  new  oil  and  gas 
resources  in  an  efficient  and  timely 
manner.  This  rulemaking  is  being 
proposed  under  the  authority  of  sections 
302(b)  and  303(c)  of  the  Department  of 
Energy  Organization  Act. 

DATES:  Written  comments  are  due  by 
October  9, 1979,  4:30  p.m.  Requests  to 
speak  are  due  by  September  5, 1979,  4:30 
p.m.  New  Orleans  hearing:  September 
18, 1979,  9:30  a.m,  Los  Angeles: 
September  20, 1979,  9:30  a.m. 
Washington:  September  27, 1979,  9:30 
a.m. 

ADDRESSES:  All  written  comments  and 
requests  to  speak  at  the  Washington 
public  hearing  should  be  sent  to  the 
Office  of  Hearings  Management, 
Economic  Regulatory  Administration, 
Room  2313.  Box  XI  (Docket  No.  LPD-79- 
05),  2000  M  Street  NW.,  Washington,  DC 
20461.  Requests  to  speak  at  the  New 
Orleans  and  Los  Angeles  hearings 
should  be  sent  to:  New  Orleans  hearing: 
Department  of  Energy,  2626  W. 
Mockingbird  Lane,  P.O.  Box  352228, 

Attn:  Mac  L.  Lacefield,  Dallas,  Texas 
75235.  Los  Angeles  hearing:  Department 
of  Energy,  111  Pine  Street,  3rd  Floor, 
Attn:  Robert  Laffel,  San  Francisco, 
California  94111. 

HEARING  LOCATIONS:  New  Orleans 
hearing;  F.  Edward  Hebert  Building, 
Room  629,  600  South  Street,  New 
Orleans,  LA  70130.  Los  Angeles  hearing; 
New  Otani  Hotel,  120  S,  Los  Angeles  St„ 
Ballroom  #2,  Los  Angeles,  CA, 


Washington  hearing:  Room  2105,  2000  M 
Street  NW.,  Washington,  D.C.  20461, 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Gillette  (Office  of  Public  Hearings 
Management),  Economic  Regulatory 
Administration.  2000  M  Street  NW., 
Washington.  D.C.  20461,  (202)  254-5201. 
Walter  G.  Talarek  (Regulatory  Programs). 
Leasing  Policy  Development  Office,  U.S. 
Department  of  Energy,  12th  &  Pennsylvania 
Avenue  NTV.,  Room  3319,  Washington.  D.C. 
20461,  (202)  633-9168. 

Michael  T.  Skinker,  Office  of  General 
Counsel,  U.S.  Department  of  Energy,  12th  ft 
Pennsylvania  Avenue  NW.,  Room  7148, 
Washington.  D.C.  20461,  (202)  633-878a 
Frederic  C.  Appel  (Public  Affairs).  Resource 
Applications,  U.S.  Department  of  Energy, 
12th  ft  Pennsylvania  Avenue  NW.,  Room 
3307,  Washington.  D.C.  20461,  (202)  633- 
9418. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Lease  Sale  Process. 

III.  The  Proposed  Regulation. 

A.  Definitions. 

B.  Bidding  Systems. 

IV.  Environmental  Impact  Assessment 

V.  Significance  Review. 

VI.  Summary  of  Regulatory  Analysis. 

VII.  Public  Comment  and  Public  Hearing 
Procedures. 

A.  Written  Comments. 

B.  Public  Hearings. 

I.  Introduction 

Sections  302  and  303  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act.  Pub.  L.  95-91,  91  Stat.  565  (42 
U.S.C,  7101  et  seq.))  transferred  to  the 
Secretary  of  Energy  certain  authorities 
previously  held  by  the  Secretary  of  the 
Interior  under  the  Outer  Continental 
Shelf  Lands  Act,  as  amended  (OCSLA, 
Act  of  August  7. 1953,  ch.  345,  67  Stat. 
462  (43  U.S.C.  1331,  et  seq.),  as  amended 
by  F^b.  L.  95-372),  the  Mineral  Lands 
Leasing  Act,  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  Geothermal  Steam 
Act  of  1970,  and  the  Energy  Policy  and 
Conservation  Act.  As  a  result,  with 
respect  to  Federal  leases,  the  Secretary 
of  Energy  is  authorized  to  promulgate 
regulations  that  (1)  foster  competition, 
(2)  implement  alternative  bidding 
systems,  (3)  establish  diligence 
requirements,  (4)  set  rates  of  production, 
and  (5)  specify  the  procedures,  terms, 
and  conditions  for  the  acquisition  and 
disposition  of  Federal  royalty  interests 
taken  in  kind  (42  U.S.C.  7152(b)(l)-(5)). 
In  addition,  under  section  302(c)  of  the 
DOE  Act  (42  U.S.C.  7152(c)),  the 
Secretary  of  Energy  is  granted  the 
authority  to  establish  rates  of 
production  for  Fedeal  leases  and,  under 
section  303(c)(1)  (42  U.S.C.  7153(c)(1)). 
reviews  and  may  disapprove  any  term 
or  condition  of  a  Federal  lease  that 


relates  to  its  section  302(b)  authority  to 
promulgate  regulations. 

As  required  by  section  303(b)  of  the 
DOE  Act  (42  U.S.C.  7153(b)).  the 
Secretary  of  the  Interior  was  consulted 
during  the  preparation  of  these  proposed 
regulations  and  afforded  not  less  than  30 
days  to  comment  formally  on  them.  The 
Secretary  of  the  Interior  provided 
comments  which  were  considered  in 
redrafting  these  regulations  prior  to 
today's  publication. 

The  principal  purpose  of  these 
proposed  regulations  is  to  establish  and 
describe  the  bidding  systems  that  may 
be  used  in  OCS  lease  sales.  These 
regulations  would  establish  three  of  the 
bidding  systems  authorized  by  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978  (OCSLAA,  Pub.  L 
95-372,  92  Stat.  629).  These  regulations, 
therefore,  implement  DOE  Act  sections 
302(b)(2)  and  303(c),  They  are  applicable 
only  to  sales  of  oil  and  gas  leases  on  the 
OCS. 

IL  Lease  Sale  Process 

According  to  a  predetermined 
schedule,  DOI  periodically  offers  for 
sale  oil  and  gas  leases  for  tracts  on  the 
OCS.  This  event  is  the  culmination  of  a 
series  of  DOI  actions,  including 
nominations  for  the  inclusion  of  OCS 
tracts  in  a  sale,  geological/geophysical 
analysis,  preparation  and  publication  of 
an  environmental  impact  statement 
(EIS),  public  hearings,  coordination  with 
State  ofHcials  and  members  of  the 
public,  coordination  with  Federal 
agencies,  and  the  publication  of  a  notice 
of  OCS  lease  sale  in  the  Federal 
Register.  After  the  bids  submitted  at  the 
publicly  held  OCS  lease  sale  are  opened 
and  evaluated,  leases  are  awarded  to 
successful  bidders  on  a  tract-by-tract 
basis. 

From  the  bidding  systems  that  would 
be  established  by  these  regulations  the 
system  or  systems  to  be  utilized  by  DOI 
in  each  OCS  lease  sale  will  be  chosen. 
Bidders  would  submit  bids  on  the  basis 
of  the  bidding  system  that  is  applicable 
to  a  particular  tract  and  as  specified  in 
the  sale  notice.  The  bidding  system  also 
states  the  method  by  which  the 
successful  bidder  pays  the  United  States 
for  the  lease.  For  example,  in  a  cash 
bonus  bid  system  with  a  fixed  royalty 
and  a  fixed  annual  rental,  the  successful 
bidder  pays  the  United  States  a  one¬ 
time  cash  bonus,  a  yearly  cash  rental, 
and  a  royalty  paid  in  money  or  in  kind, 
based  on  a  percentage  in  amount  or 
value  of  production  saved,  removed  or 
sold. 

DOE  is  also  proposing  in  a  separate 
set  of  regulations  a  sequential  bidding 
procedure  for  use  at  OCS  lease  sales 
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that  is  an  alternative  to  the  procedure 
presently  being  utilized  by  DOI  in  OCS 
lease  sales.  The  sequential  bidding 
procedure  divides  a  single  sale  of  OCS 
leases  into  several  bidding  periods, 
instead  of  the  current  procedure  in 
which  bids  for  all  tracts  included  in  a 
sale  are  submitted  simultaneously  and 
opened  in  one  session.  In  the  proposed 
procedure,  bids  submitted  for  tracts 
would  be  equally  divided  among  the 
several  bidding  periods,  and  there 
would  not  be  less  than  24  hours  between 
bidding  periods. 

III.  The  Proposed  Regulation 

A.  Definitions.  Definitions  of  “person” 
and  “gas”  are  being  proposed  for 
inclusion  in  the  general  provisions  part 
(Part  375)  of  DOE’s  mineral  leasing 
regulations  (Subchapter  C  of  Chapter  II, 
Title  10  Code  of  Federal  Regulations), 
These  definitions  would  be  applicable  to 
all  DOE  mineral  leasing  regulations,. 

A  general  provisions  portion  (Subpart 
A  of  Part  376)  for  OCS  oil  and  gas 
leasing  is  also  being  proposed  by  these 
regulations.  For  the  present,  this  Subpart 
would  only  establish  the  definitions  that 
are  applicable  to  all  Part  376  OCS  oil 
and  gas  leasing  regulations. 

Section  376.102  of  the  proposed 
regulations  would  contain  relevant 
definitions  applicable  only  to  the 
Subpart  B,  bidding  systems  regulations. 
These  definitions  are  self  explanatory. 

B.  Bidding  Systems.  Section  376.110  of 
the  regulation  would  establish  the 
following  three  bidding  systems: 

1.  Cash  bonus  bid  with  a  fixed 
royalty; 

2.  Variable  royalty  bid  with  a  fixed 
bonus;  and 

3.  Cash  bonus  bid  with  a  sliding  scale 
royalty. 

In  the  cash  bonus  bid  system  (section 
376.110(a)(1)),  persons  competing  for  a 
Federal  tract  submit  bids  in  the  form  of 
cash  bonuses.  The  amount  of  the  cash 
bonus  is  determined  by  the  person 
submitting  the  bid.  The  person  who 
submits  the  highest  cash  bonus  bid  is 
usually  awarded  the  lease  if  he  is 
qualified  and  if  his  bid  reflects  the  fair 
market  value  of  the  tract.  Both  the 
royalty  rate  and  annual  rental  are  fixed 
in  this  bidding  system  and  would  be 
specified  in  a  notice  of  OCS  lease  sale 
published  in  the  Federal  Register  prior 
to  the  lease  sale.  In  the  process  of 
determining  the  fixed  elements  of  a 
bidding  system,  i.e.  royalty  rate  and 
rental,  for  this  and  other  bidding 
systems,  DOE  will  provide  DOI  with  its 
analysis  and  conclusions  regarding 
royalty  rate  and  rental.  In  performing  its 
analysis  of  the  fixed  elements  of  a 
bidding  system,  DOE  may  consider  the 


factors  listed  in  §  37P.lll(b)  in  relation 
to  the  charctcteristics  of  each  tract  to 
which  the  bidding  system  will  be 
applied. 

Under  the  variable  royalty  bid  system 
§  376.110(a)(2)),  persons  competing  for  a 
Federal  tract  submit  bids  in  the  form  of 
royalty  rates,  to  be  paid  in  money  or  in 
kind,  based  on  a  percentage  of 
production  saved,  removed  or  sold.  The 
amount  of  the  royalty  rate  bid  is 
determined  by  the  person  submitting  the 
bid.  The  person  who  submits  the  bid 
with  the  highest  percentage  royalty  rate 
is  usually  awarded  the  lease  if  he  is 
qualified  and  his  bid  reflects  the  fair 
market  value  of  the  tract. 

In  the  cash  bonus  bid  with  a  sliding 
scale  royalty  system  (section 
376.110(a)(3)),  as  in  the  cash  bonus  bid 
system,  the  variable  is  the  cash  bonus, 
and  the  winning  bidder  for  a  tract  is 
usually  the  person  who  submits  the 
highest  cash  bonus  bid.  However,  in  this 
system,  a  sliding  scale  formula  or 
schedule  is  utilized  to  adjust  the  royalty 
rate  according  to  the  amount  or  value  of 
production  saved,  removed  or  sold 
during  a  specified  production  period. 
Both  the  royalty  rate  formula  or 
schedule  and  a  fixed  annual  rental 
would  be  specified  in  a  notice  of  lease 
sale  published  in  the  Federal  Register 
prior  to  lease  sale.  The  royalty  rate 
would  be  calculated  by  utilizing  either  a 
sliding  scale  formula,  which  relates  the 
royalty  rate  established  thereby  to  the 
value  of  oil  and  gas  produced  during  the 
production  period,  or  a  schedule  that 
establishes  the  royalty  rate  that  will  be 
applied  to  specified  ranges  of  the  value 
of  the  oil  and  gas  production  during  the 
production  period.  For  the  purposes  of 
determining  the  value  of  production  and 
computing  royalties  on  leases  awarded 
in  accordance  with  the  three  bidding 
systems  authorized  by  these  regulations, 
the  DOI  regulation  at  30  CFR  250.64  is  to 
be  utilized.  However,  with  respect  to  oil, 
the  first  sale  of  which  is  controlled 
under  the  DOE  regulations  at  10  CFR 
Part  212,  the  value  shall  not  exceed  the 
lawful  first  sale  price  of  such  oil;  and. 
with  respect  to  gas,  the  value  shall  not 
exceed  the  sale  price  established  by  the 
Federal  Energy  Regulatory  Commission. 

Only  the  general  characteristics  of 
each  bidding  system  would  be 
established  by  §§  376.110(a)(l)-(3). 
When  used  in  a  particular  sale,  these 
systems  will  be  tailored  to  the  tracts  to 
which  they  are  applied.  This  flexibility 
is  necessary  because  differing  tract 
characteristics  vary  the  economics  of 
exploration,  development  and 
production,  which  are  reflected  both  in 
the  selection  of  a  bidding  system  and  in 
the  design  of  its  components.  For 


example,  as  water  depth  increases,  the 
cost  of  exploration,  development  and 
production  to  the  lessee  also  increases. 
Therefore,  for  tracts  at  greater  water 
depths,  it  may  be  appropriate  to  modify 
the  selected  bidding  system  so  that  more 
of  this  cost  is  shifted  away  from  the 
lessee  to  the  Federal  Government.  This 
could  be  accomplished  in  a  cash  bonus 
bid  with  a  fixed  royalty  system  by 
setting  the  fixed  royalty  rate  and  the 
fixed  rental  at  lower  levels. 

In  the  case  of  adjacent  tracts  located 
on  the  same  structure,  it  is  anticipated 
that  in  most  cases  the  same  bidding 
system  will  be  applied  to  all  tracts 
which  potentially  could  be  the  subject  of 
a  unitization  agreement.  However,  in 
some  cases  considerations  other  than 
those  related  to  unitization  may  be 
controlling  and,  therefore,  different 
bidding  systems  may  be  selected  for 
application  to  adjacent  tracts  on  the 
same  structure.  But  even  in  this  latter 
situation,  it  is  not  expected  that  the 
formation  of  unitization  agreements  will 
be  discouraged  or  hindered  because 
sharing  rules  can  still  be  formulated. 

While  tract-specific  geologic  and 
economic  considerations  are  central  to 
selection  of  an  appropriate  bidding 
system,  the  conference  Report  to  the 
OCSLAA  (H.R.  Rep.  No.  951474,  95th 
Cong.  2nd  Sess.  (1978))  indicates  that 
certain  additional  important  purposes 
and  policies  also  are  to  be  considered. 
These  eight  purposes  and  policies  are 
restated  in  §  376.111(b)  of  the  proposed 
regulations,  and  another  has  been 
added — experimentation  with  various 
bidding  systems. 

Pursuant  to  the  OCSLAA,  the 
regulations  (section  376.111(c)(1))  would 
require  that  the  royalty  bid  with  a  fixed 
cash  bonus  and  the  cash  bonus  bid  with 
a  sliding  scale  royalty  bidding  systems 
established  in  §  376.110(a)(2)  and  (3)  be 
applied  to  not  less  than  20  per  centum 
nor  more  than  60  per  centum  of  the  total 
area  offered  in  OCS  lease  sales  each 
year,  over  a  five-year  period 
commencing  on  September  18, 1978.  This 
requirement  may  be  set  aside  (section 
376.111(c)(2))  if  the  purposes  of  the 
leasing  program  would  be  better  served, 
as  determined  by  DOI  after  consultation 
with  DOE. 

In  performing  its  analysis  of  the 
application  of  bidding  systems 
established  in  §  376.110  to  specific  tracts 
that  are  the  subject  of  a  lease  sale,  DOE 
will  consider  the  purposes  and  policies 
enumerated  in  §  376.111(b)(1)  through  an 
evaluation  of  the  regional  and  tract- 
specific  factors  listed  in  §  376.111(b)(2) 
that  impact  upon  those  purposes  and 
policies.  In  its  analysis,  DOE  will 
employ  a  procedure  that  involves  the 
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following  four  steps:  1)  selecting  the 
bidding  systems  that  will  be  utilized  in 
the  lease  sale;  2]  determining  the 
proportion  of  tracts  to  which  each  . 
system  will  be  applied;  3)  determining 
the  system  to  apply  to  each  tract;  and  4) 
adjusting  the  bidding  system  selected 
for  a  tract  to  accommodate  tract  specific 
characteristics. 

IV.  Environmental  Analysis 

After  reviewing  these  proposed 
regulations  pursuant  to  DOE’s 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969  (Pub. 

L.  91-190.  83  Stat.  852  (42  U.S.C.  4321  et 
seq.),  DOE  has  determined  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore.  DOE  has 
determined  that  no  environmental 
impact  statement  is  required  for  the 
proposed  regulations. 

V.  Significance  Review 

We  have  determined  that  this  is  a 
significant  regulation  and  that  it  will 
have  a  major  impact  within  the  meaning 
of  the  DOE  procedures  implementing 
Executive  Order  12044  on  “Improving 
Government  Regulations  (DOE  Order 
2030.1.  44  FR  1032.  January  3. 1979). 
Therefore,  a  regulatory  analysis  is 
required  for  this  proposed  regulation. 

DOE  has  determined  that  the 
proposed  regulation  may  substantially 
affect  the  goals  of  the  National  Energy 
Plan  (NEP)  and  is  of  major  concern  to 
the  public.  Congress  and  the  President. 
Although,  analysis  shows  the 
regulations  w'ould  not  result  in  any 
incremental  costs  in  excess  of  $100 
million  per  year,  they  are  considered  to 
have  a  major  impact  because  they 
pertain  to  OCS  oil  and  gas  lease  sales, 
which  do  have  a  substantial  role  in  the 
attainment  of  NEP  goals. 

A  summary  of  the  regulatory  analysis 
prepared  for  this  regulation  is  included 
below.  Copies  of  the  complete 
regulatory  analysis  are  available  for 
public  review  at  the  DOE  Freedom  of 
information  Office.  Room  GB-145, 
Forrestal  Building,  1000  Independence 
Avenue,  S.V\'..  W'ashington.  D.C.  20585. 
Interested  parties  are  invited  to  submit 
written  comments  on  the  draft 
regulatory  analysis  to  the  address 
indicated  in  the  “Addresses”  section  of 
this  preamble. 

VI.  Summary  of  Regulatory  Analysis 

,4.  Problem 

Prior  to  the  OCSLAA,  section  8(a)(1) 
of  the  OCSLA  authorized  the  granting  of 
leases  on  OCS  lands  to  the  highest 


responsible  qualified  bidder  by 
competitive  bidding  under  regulations 
promulgated  in  advance.  Further, 
section  8(a)(1)  provided  that  the  bidding 
be  conducted  on  the  basis  of  a  cash 
bonus  with  a  fixed  royalty  of  not  less 
than  12  V2  per  centum  in  amount  or  value 
of  the  production  saved,  removed  or 
sold,  or  on  the  basis  of  royalty  with  a 
fixed  cash  bonus.  DOI  promulgated 
procedural  regulations  regarding  OCS 
lease  sales  (43  CFR  3302.1)  which 
provided  that  “(tjracts  will  be  offered 
for  lease  by  competitive  sealed  bidding 
under  conditions  specified  in  the  notice 
of  lease  offer.” 

The  OCSLAA  specifically  authorizes 
the  use  of  five  bidding  systems  in 
addition  to  the  cash  bonus  and  royalty 
bidding  systems.  In  addition,  the 
OCSLAA  requires  that  bidding  systems 
<  other  than  the  cash  bonus  system  be 
utilized  for  not  less  than  20  per  centum 
and  not  more  than  60  per  centum  of  the 
area  offered  for  leasing  each  year  during 
the  five-year  period  commencing  on 
September  18. 1978. 

Nearly  a  year  before  the  enactment  of 
the  OCSLAA,  DOE  became  involved  in 
the  OCS  lease  sale  process  by  virtue  of 
sections  302  and  303  of  the  DOE  Act.  As 
previously  described  in  the 
“Introduction”  section  of  this  preamble, 
section  302(b)(2)  transfers  to.  and  vests 
in.  the  Secretary  of  Energy  the  authority 
to  promulgate  regulations  relating  to  the 
implementation  of  alternative  bidding 
systems  authorized  for  the  award  of 
Federal  leases,  and  section  303(c)(1) 
provides  for  the  review  and  disapproval 
by  the  Secretary  of  Energy  of  any  term 
or  condition  of  a  lease  that  relates  to 
any  matter  with  respect  to  which  the 
Secretary  has  authority  to  promulgate 
regulations  under  section  302(b). 

Further,  section  303(b)  provides  for 
consultation  between  DOE  and  DOI 
with  regard  to  those  functions 
transferred  by  the  DOE  Act.  Therefore, 
these  proposed  bidding  systems 
regulations  are  necessary  to  fully 
describe  the  bidding  systems  and  their 
components  to  be  utilized  in  OCS  lease 
sales  and  to  implement  DOE’s  section 
302(b)(2)  DOE  Act  authority. 

B.  Mandate  for  Government  Action 

DOE  is  authorized  by  section  302(b)(2) 
of  the  DOE  Act  to  promulgate 
regulations  under  the  OCSLA  relating  to 
the  implementation  of  alternative 
bidding  systems  authorized  for  the 
award  of  Federal  leases.  Section  8(a)(1) 
of  the  OCSLA  authorizes  the  use  of  a 
number  of  alternatives  bidding  systems. 


C.  Policy  Objectives 

The  primary  impact  of  the  alternative 
bidding  systems  that  would  be 
established  by  the  proposed  regulations 
relates  to  (1)  providing  a  fair  return  to 
the  Federal  Government  for  its 
resources.  (2)  increasing  competition  for 
Federal  leases,  and  (3)  developing  new 
oil  and  gas  resources  in  an  efficient  and 
timely  manner.  The  latter  objective  is 
significant  when  viewed  from  the  , 
perspective  of  the  NEP,  which  has  as  a 
primary  goal  the  stimulation  of  domestic 
energy  production. 

D.  Alternative  Courses  of  Action 

The  regulations  establish  a  regulatory 
framework  contemplated  by  the  OCSLA 
and  the  DOE  Act.  The  framework  is 
fundamental  to  the  adjustment  and 
strengthening  of  the  Federal  OCS 
leasing  program.  The  framework 
includes  the  option  to  utilize  any  of  the 
three  bidding  systems  described  in  the 
proposed  regulations. 

Issuance  of  these  regulations  is  not 
expected  to  have  an  economic  impact  of 
any  consequence  because  the 
promulgation  of  these  regulations  will 
not  result  in  significant  additional 
administrative  costs  to  industry  or 
government.  The  procedures  for  bidding 
and  the  requirements  for  reporting  by 
lessees  are  unchanged.  The  Federal 
Government’s  cost  of  administering 
leases  once  awarded  will  not  increase. 
The  procedural  requirements  imposed 
on  the  government  by  these  regulations 
are  not  substantial  and,  in  any  event, 
are  considered  the  minimum 
contemplated  by  the  legislation. 

There  are  no  viable  regulatory 
alternatives  that  would  satisfy 
responsibilities  contained  in  the  OCSLA 
and  meet  Congress’  objectives  for 
development  of  OCS  resources  through 
the  use  of  alternative  bidding  systems. 
The  proposed  regulations  create  a 
regulatory  framework:  this  framework  is 
fundamental  to  the  development  and 
administration  of  a  Federal  OCS  leasing 
program.  'The  framework  provides,  at 
this  time,  options  to  use  any 
combination  of  the  three  bidding 
systems  under  conditions  stipulated  by 
the  OCSLA. 

E.  The  Preferred  Alternative 

Proposing  these  regulations  is  the 
preferred  alternative.  This  action 
implements  DOE’s  authorities  under 
section  302(b)  of  the  DOE  Act  to 
promulgate  regulations  relating  to  the 
implementation  of  alternative  bidding 
systems  and  under  section  303(c)(1)  to 
review  and  approve  or  disapprove  any 
term  or  condition  which  relates  to 
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DOE’S  section  302(b)  authority  to 
promulgate  regulations.  This  action  also 
implements  the  provisions  of  the  OCSLA 
and  the  OCSLAA  which  relate  to  the 
implementation  of  alternative  bidding 
systems. 

VI.  Public  Comment  and  Public  Hearing 
Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposals 
set  forth  in  this  notice.  Written 
comments  should  be  identified  on  the 
outside  envelope  and  on  the  document 
with  the  designation:  “Box  XI,  DOE 
Proposed  Bidding  Systems  Regulations, 
Docket  No.  LPD-79-05.’’  Ten  copies 
should  be  submitted.  All  copies  received 
by  October  9, 1979,  and  all  other 
relevant  information  will  be  considered 
by  DOE  before  final  action  is  taken  on 
these  proposed  regulations. 

Any  information  submitted  which  you 
consider  to  be  confidential  must  be  so 
identified  and  submitted  in  writing,  one 
copy  only.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
our  determination. 

B.  Public  Hearings 

1.  Procedure  for  Request  to  Make  Oral 
Presentation.  The  time  and  place  for  the 
hearings  are  indicated  in  the  “Dates” 
and  “Hearing  Locations"  sections  of  this 
preamble. 

If  you  have  an  interest  in  today’s 
proposal,  or  represent  a  group  or  class 
of  persons  that  has  an  interest,  you  may 
make  a  written  request  for  an 
opportunity  to  make  oral  presentation 
before  4:30  p.m.,  September  5, 1979. 
Please  describe  the  interest  concerned 
and.  if  appropriate,  state  why  you  are  a 
proper  representative  of  a  group  or  class 
of  persons  that  has  such  an  interest,  and 
give  a  concise  summary  of  the  proposed 
oral  presentation.  You  should  also 
provide  a  phone  number  where  you  may 
be  contacted  through  the  day  before  the 
hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  before  4:30  p.m., 
September  10. 1979.  One  hundred  copies 
of  your  statement  labeled  “DOE 
Proposed  Bidding  Systems  Regulations. 
Docket  No.  LPD-79-05”  are  due  on  the 
dates  of  the  respective  hearings  and 
should  be  brought  to  the  hearing 
locations,  except  in  the  case  of  the 
Washington  hearing  where  they  are  due 
one  working  day  prior  to  the  date  of  the 
hearing  and  should  be  delivered  to  the 
“Request  to  Speak”  address  at  the 
beginning  of  this  preamble.  In  the  event 


any  person  wishing  to  testify  cannot 
meet  the  100  copy  requirement, 
alternative  arrangements  can  be  made 
with  the  Office  of  Hearings  Management 
in  advance  of  the  hearing  by  so 
indicating  in  the  letter  requesting  an  oral 
presentation  or  by  calling  the  Office  of 
Hearings  Management  at  (202)  254-5201. 

2.  Conduct  of  the  Hearings.  DOE 
reserves  the  right  to  select  the  persons 
to  be  heard  at  this  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial  or  evidentiary  type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  At  the  conclusion 
of  all  initial  oral  statements,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statement  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

You  may  submit  questions  to  be  asked 
of  any  person  making  a  statement  at  any 
of  the  hearings  to  the  address  indicated 
above  for  requests  to  speak  one  working 
day  prior  to  the  hearing.  If  you  wish  to 
ask  a  question  at  the  hearing,  you  may 
submit  the  question,  in  writing,  to  the 
presiding  officer.  DOE  or,  if  the  question 
is  submitted  at  hearing,  the  presiding 
officer  will  determine  whether  the 
question  is  relevant,  and  whether  the 
time  limitations  permit  it  to  be  presented 
for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  the  DOE  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Office.  Room 
GB-145,  Forrestal  Building.  1000 
Independence  Avenue.  S.W., 
Washington.  D.C..  20585,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  You  may  purchase  a 
copy  of  the  transcript  from  the  reporter. 

(Outer  Continential  Shelf  Lands  Act  (Act  of 
August  7. 1953.  ch.  345.  67  Stat.  462  (43  U.S.C. 
1331  et  se(7.)).  as  amended  by  Pub.  L.  95-372. 
92  Stat.  629):  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91.  91  Stat.  565 
(42  U.S.C.  7101  et  seq.]);  E.0. 12000,  42  F.R. 
46267.) 


In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Chapter  II.  Title  10 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below. 

Issued  in  Washington,  D.C.  July  26. 1979. 
George  S.  Mclsaac. 

Assistant  Secretary,  Resource  Applications. 

1.  Part  375  of  Chapter  II  of  Title  10, 
Code  of  Federal  Regulations  is  amended 
in  §  375.004  by  adding,  in  the  proper 
alphabetical  order,  deHnitions  to  read  as 
follows: 

PART  375— MINERAL  LEASING: 
GENERAL 


§  375.004  Definitions. 

*  *  *  *  « 

“Gas”  means  natuaral  gas  as  defined 
by  the  Federal  Energy  Regulatory 
Commission. 

«  *  *  «  * 

“Person”  means  any  association,  firm, 
company,  corporation,  estate, 
individual,  joint-venture,  partnership,  or 
sole  proprietorship  or  any  other  entity 
however  organized  including  charitable, 
educational,  or  other  eleemosynary 
institutions,  and  the  Federal 
Governmetn,  including  corporations, 
departments.  Federal  Agencies,  and 
other  instrumentalities,  and  State  and 
local  governments,  and  includes  any 
officer,  director,  owner  or  duly 
authorized  representative  thereof.  The 
DOE  may,  in  regulations  and  in  any 
forms  issued  under  this  Subchapter  C, 
treat  as  a  person: 

(a)  A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls: 

(b)  An  unconsolidated  entity;  or 

(c)  Any  part  of  a  person. 
***** 

(Secs.  302  and  303.  Pub.  L  95-91  (91  Stat.  576- 
579,  579-580  (42  U.S.C.  7152  and  7153)):  E.O. 
12009,  42  F.R.  46267.) 

2.  Subchapter  C  of  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  is 
amended  by  adding  a  part  376  to  read  as 
follows: 

PART  376— OUTER  CONTINENTAL 
SHELF  OIL  AND  GAS  LEASING 

Subpart  A — Genera!  Provisions. 

Sec. 

376.001  Purpose  and  scope. 

'  376.002  Definitions. 

Subpart  B — Bidding  Systems 

376.101  Purpose  and  scope. 

376.102  Definitions. 

376.110  Bidding  Systems. 

376.111  Criteria  for  selection  of  bidding 
systems  and  bidding  system  components. 
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Authority. — Act  of  August  7. 1953,  ch.  345, 
sec.  8.  67  Stat.  468  (43  U.S.C.  1337).  as 
amended  by  sec.  205.  Pub.  L.  95-372,  92  Stat. 
640-646;  secs.  302  and  303,  Pub.  L.  95-91,  91 
Stat.  578-579.  579-580  (42  U.S.C.  7152.  7153 
and  7254);  E.0. 12009.  42  FR  46267, 

Subpart  A— General  Provisions 

376.001  Purpose. 

The  purpose  of  this  Part  376  is  to 
implement  sections  302(b)  and  303  of  the 
DOE  Act  by  providing  regulations  which 
relate  to  the  fostering  of  competition,  the 
implementation  of  alternative  bidding 
systems,  and  the  establishment  of 
diligence  requirements  for  Federal  OCS 
leases  issued  under  the  OCSLA. 

§  376.002  Definitions. 

For  purposes  of  this  Part  376; 

"OCSLA"  means  the  Outer 
Continental  Shelf  Lands  Act,  (Act  of 
August  7, 1953,  ch.  345,  67  Stat.  462  (43 
U.S.C.  1331  et  seq.),  as  amended  by  Pub. 
L.  95-372,  92  Stat.  629). 

"OCS  lease”  means  a  Federal  lease 
for  oil  and  gas  issued  under  the  OCSLA. 

Subpart  B— Bidding  Systems 

§  376.101  Purpose  and  scope. 

(a)  This  subpart  establishes  the 
several  bidding  systems  that  may  be 
utilized  in  connection  with  the  offering 
and  sale  of  F'ederal  leases  for  the 
exploration,  development  and 
production  of  oil  and  gas  resources 
located  on  the  OCS. 

(b)  Only  bidding  systems  established 
by  this  subpurt  shall  be  utilized  in  any 
OCS  lease  sale. 

§  376.102  Definitions. 

For  purposes  of  this  Subpart  B — 

"Maximum  royalty  rate"  means  the 
highest  royalty  rate  payable  to  the 
United  States. 

"Minimum  royalty  rate”  means  a  rate 
that  may  not  be  less  than  12.5  per 
centum  at  the  beginning  of  the  lease 
period  in  amount  or  value  of  the 
production  saved,  removed  or  sold,  but 
may  be  greater  than  12.5  per  centum, 

"OCS  lease  sale”  means  the  DOI 
proceeding  by  which  teases  for  certain 
OCS  tracts  are  offered  for  sale  and  then 
issued  to  the  person  who  is  the  highest 
qualified  responsible  bidder, 

"Production  period”  means  the  period 
during  which  the  amount  of  oil  and  gas 
produced  from  a  tract,  or,  if  the  tract  is 
unitized,  the  amount  of  oil  and  gas  as 
allocated  under  a  unitization  formula, 
will  be  measured  for  purposes  of 
determining  the  amount  of  royalty 
payable  to  the  United  States. 

"Qualified  bidder”  means  a  person, 
who  has  met  the  appropriate 


requirements  of  43  CFR  3316.3,  and  is 
eligible  to  be  issued  an  OCS  lease  upon 
the  determination  that  he  is  the  highest 
responsible  qualified  bidder. 

"Tract”  means  a  portion  of  the  OCS 
that  is  offered  for  lease  through  an  OCS 
lease  sale  and  is  described  and 
identified  by  an  Outer  Continental  Shelf 
Official  Protraction  Diagram. 

"Value  of  production"  means  the 
value  of  all  oil  and  gas  production 
saved,  removed  or  sold  from  a  tract,  or, 
if  the  tract  is  unitized,  the  value  of  all  oil 
and  gas  production  saved,  removed  or 
sold  and  credited  to  the  tract  under  a 
unitization  formula,  during  a  production 
period,  which  value  is  determined  in 
accordance  with  §  376.110(b)  of  this 
chapter. 

§376.110  Bidding  systems. 

(a)  A  single  bidding  system  selected 
from  those  listed  in  this  paragraph  shall 
be  applied  to  each  tract  included  in  an 
OCS  lease  sale. 

(1)  Cash  bonus  bid  with  a  fixed 
royalty  of  not  less  than  12Vz  per  centum 
in  amount  or  value  of  the  production 
saved,  removed  or  sold  and  a  fixed 
annual  rental. 

(1)  The  royalty  to  be  paid  by  the 
person  awarded  the  lease  shall  be  a 
percentage  of  the  amount  or  value  of  the 
production  saved,  removed  or  sold.  Such 
royalty  shall  not  be  less  than  12  V2  per 
centum  in  the  amount  or  value  of 
production  and  shall  be  specified  in  the 
notice  of  OCS  lease  sale  published  in 
the  Federal  Register. 

(ii)  The  amount  of  cash  bonus  to  be 
paid  is  determined  by  the  person 
submitting  the  bid.  Any  deferment  and 
the  schedule  of  payments  shall  be 
included  in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register. 

(iii)  The  annual  rental  to  be  paid  by 
the  person  awarded  the  lease  shall  be 
the  amount  specified  in  the  notice  of 
OCS  lease  sale  published  in  the  Federal 
Register. 

(2)  Variable  royalty  bid  based  on  per 
centum  in  amount  or  value  of  the 
production  saved,  removed  or  sold,  with 
a  fixed  cosh  bonus  and  a  fixed  annual 
rental. 

(i)  The  royalty  rate  to  be  paid  by  the 
person  awarded  the  lease  shall  be  the 
percentage  of  the  amount  or  value  of  the 
production  saved,  removed  or  sold  that 
is  selected  by  the  person  submitting  the 
bid. 

(ii)  The  cash  bonus  to  be  paid  by  the 
person  awarded  the  lease  shall  be  an 
amount  specified  in  the  notice  of  OCS 
lease  sale  published  in  the  Federal 
Register. 

(iii)  The  annual  rental  to  be  paid  by 
the  person  awarded  the  lease  shall  be 


the  amount  specified  in  the  notice  of 
OCS  lease  sale  published  in  the  Federal 
Register. 

(3)  Cash  bonus  bid  with  diminishing 
or  sliding  royalty  rate  of  not  less  than 
12V2  per  centum  at  the  beginning  of  the 
OCS  lease  period  in  amount  or  value  of 
the  production  saved,  removed,  or  sold, 
and  a  fixed  annual  acreage  rental, 

(i)  (A)  The  royalty  rate  to  be  paid  by 
the  person  awarded  the  lease  shall  be  a 
percentage  of  the  amount  or  value  of  the 
production  saved,  removed  or  sold.  The 
royalty  rate  shall  be  calculated  by 
utilizing  either  a  sliding  scale  formula, 
which  relates  the  royalty  rate 
established  thereby  to  the  value  of  the 
oil  and  gas  produced  during  the 
production  period,  or  a  schedule  that 
establishes  the  royalty  rate  that  will  be 
applied  to  specified  ranges  of  value  of 
production  (e.g.,  $1,000,000  to  $3,000,000 
in  oil  and  gas  production).  The 
description  of  the  sliding  scale  formula 
or  schedule  shall  include  the 
relationship  between  value  of 
production  and  royalty  rate,  and  as 
stipulation  of  the  minimum  royalty  rate 
and  maximum  royalty  rate.  The  sliding 
scale  formula  or  schedule  shall  be 
included  in  the  lease  issued  to  the 
person  who  is  the  successful  bidder  as 
one  of  the  lease  terms  and  conditions. 

(B)  The  royalty  rate  shall  not  be  less 
than  12*72  per  centum  in  the  amount  or 
value  of  production  saved,  removed  or 
sold  and  shall  be  specified  in  the  notice 
of  OCS  lease  sale  published  in  the 
Federal  Register. 

(C)  Royalty  payment  calculation\l) 
The  royalty  rate  utilized  in  the 
calculation  of  royalty  payments  is  based 
on  an  adjusted  value  of  production,  and 
is  established  through  application  of  a 
sliding  scale  formula  or  a  schedule  to 
the  adjusted  value  of  production.  [2]  The 
adjusted  value  of  production  shall  be 
determined  by  applying  an  inflation 
factor  to  the  actual  value  of  production. 
(5)  The  established  royalty  rate  is 
applied  to  the  actual  value  of 
production,  which  results  in  the 
determination  of  the  amount  in  dollars 
to  be  paid  to  the  United  States  by  the 
person  awarded  the  lease  or  .the  amount 
of  royalty  oil  and  gas  to  be  taken  in  kind 
by  the  United  States.  [4)  The  production 
period  for  purposes  of  determining  value 
of  production  shall  be  stated  in  the 
notice  of  OCS  lease  sale  that  is 
published  in  the  Federal  Register.  The 
inflation  factor  utilized  shall  be  the  GNP 
fixed  weighted  price  index  that  is 
published  monthly  in  the  Survey  of 
Current  Business  by  the  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce.  The  procedures  for  making 
the  inflation  adjustment  shall  be  stated 
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in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register. 

fii)  The  amount  of  cash  bonus  to  be 
paid  is  determined  by  the  person 
submitting  the  bid.  Any  deferment  and 
the  schedule  of  payments  shall  be 
included  in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register. 

(iii)  The  annual  rental  to  be  paid  by 
the  person  awarded  the  lease  shall  be 
the  amount  specified  in  the  notice  of 
OCS  lease  sale  published  in  the  Federal 
Register. 

(b)  The  value  basis  for  determining 
the  actual  value  of  production  and  for 
purposes  of  computing  royalty  in 
accordance  with  the  bidding  systems 
established  by  paragraph  (a)  of  this 
section  shall  be  as  described  in  30  CFR 
250.64;  provided,  however,  that  with 
respect  to  oil,  the  first  sale  of  which  is 
controlled  under  10  CFR  Part  212,  the 
value  shall  not  exceed  the  lawful  first 
sale  price  of  such  oil;  and  provided 
further,  that  with  respect  to  gas,  the 
value  shall  not  exceed  the  sale  price 
established  by  the  Federal  Energy 
Regulatory  Commission. 

(c)  DOE  may,  by  rule,  add  to  or 
modify  the  bidding  systems  listed  in 
paragraph  (a)  of  this  section,  in 
accordance  with  section  501  of  the  DOE 
Act. 

§  376.1 1 1  Criteria  for  selection  of  bidding 
systems  and  bidding  system  components. 

(а)  In  analyzing  and  making 
recommendations  to  DOI  regarding  the 
application  of  one  of  the  bidding 
systems  listed  in  §§  376.110(a)(1) 
through  (3)  to  tracts  selected  for  any 
OCS  lease  sale,  and  in  reviewing  lease 
terms  and  conditions  prior  to 
determining  whether  to  exercise  its 
section  303(c)(1)  DOE  Act  disapproval 
authority,  DOE  may,  in  its  discretion, 
consider  the  following  purposes  and 
policies,  recognizing  that  each  of  the 
purposes  and  policies  may  not  be 
specifically  applicable  to  the  selection 
process  for  a  particular  bidding  system 
and  tract  or  may  present  a  conflict  that 
will  have  to  be  resolved  in  the  process 
of  bidding  system  selection,  and  that  the 
order  of  listing  does  not  denote  a 
ranking: 

(1)  Providing  fair  return  to  the  Federal 
Government: 

(2)  Increasing  competition; 

(3)  Assuring  competent  and  safe 
operations: 

(4)  Avoiding  undue  speculation; 

(5)  Avoiding  unnecessary  delays  in 
exploration,  development,  and 
production: 

(б)  Discovering  and  recovering  oil  and 
gas: 


(7)  Developing  new  oil  and  gas 
resources  in  an  efficient  and  timely 
manner; 

(8)  Limiting  administrative  burdens  on 
Government  and  industry;  and 

(9)  Providing  an  opportunity  to 
experiment  with  various  bidding 
systems  to  enable  the  identification  of 
those  that  are  the  most  appropriate  for 
the  satisfaction  of  the  objectives  of  the 
United  States  in  OCS  lease  sales. 

(b) (1)  In  considering  the  potential 
disapproval  of  the  application  of  the 
bidding  system  or  systems  for  an  OCS 
lease  sale  and  the  components  of  such 
system  or  systems,  and  in  performing 
the  analysis  and  review  referred  to  in 

§  376.111(a),  DOE  may,  in  its  discretion, 
take  into  account  the  following  in 
relation  to  their  impact  upon  the 
purposes  and  policies  enumerated  in 
paragraph  (a)  of  this  section: 

(1)  A  projection  of  the  number  and 
characteristics  of  persons  who  would  be 
interested  in  and  capable  of 
participating  in  the  sale; 

(ii)  The  relationship  between 
economic  rent  and  government  revenue: 

(iii)  The  incentives  and  disincentives 
for  exploration,  development  and 
production; 

(iv)  The  project  level  of  total 
production  and  expected  production 
profile; 

(v)  The  estimated  size  and  location  of 
potential  reservoirs,  including  the  type 
of  resources  (oil  and/or  gas),  depth  of 
water,  climatic  region,  proximity  to 
pipelines,  proximity  to  leased  and/or 
developed  tracts  and  leasing  history: 

(vi)  Location  of  potential  reservoirs 
that  overlap  boundaries  and  unitization 
considerations: 

(vii)  Risk  sharing  between  lessor  and 
lessee:  and 

(viii)  Administrative  burden  on  the 
lessor  and  lessee. 

(2)  Some  of  the  above  factors  are 
tract-specific,  whereas  others  have  a 
regional  orientation.  In  making  the 
evaluation  associated  with  application 
of  the  above  factors  to  the  process  of 
applying  bidding  systems  to  the  tracts 
included  in  an  OCS  lease  sale,  objective 
and  subjective  analytical  techniques 
will  be  employed,  including  the 
application  of  computer  simulation 
models. 

(c) (1)  The  bidding  systems  listed  in 
§§  376.110(a)(2)  and  (3)  shall  be  applied 
to  not  less  than  20  per  centum  and  not 
more  than  60  per  centum  of  the  total 
area  offered  for  OCS  lease  sales  in  each 
year  during  the  five-year  period 
commencing  on  September  18. 1978. 
except  as  provided  in  subparagraph  (2) 
of  this  paragraph. 


(2)  After  a  consideration  of  the  tracts 
to  be  included  in  a  proposed  OCS  lease 
sale  in  relation  to  the  purposes  and 
policies  stated  in  paragraph  (b)(1)  of  this 
section,  DOI  may  determine,  after 
consultation  with  DOE,  that  the 
maximum  or  minimum  limitations  stated 
in  paragraph  (c)(1)  of  this  section  shall 
not  apply. 
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